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is the pride and the glory of military service if it is to 
be rewarded in this way and at the expense of efficient 
government," 

This issue some day will face Congress, just as it now 
is confronting State legislatures. Solution of it will 
complicate the trend now on to base tenure not only on 
capacity to pass certain entrance examinations but more 
than ever before on "efficiency" of service ; and opposi- 
tion to any status other than that of ability will come 
from high business quarters. 



There never has been a post-war period when the 
poets were so insistent on driving home upon a 
suffering and impoverished world some of the lessons 
that statesmen decline to learn from combat, however 
beneficent its asserted object. Let any one read, the 
poems of Siegfried Sassoon or Wilfrid Owen and he 
will find, as the London Times reviewer of Owen's latest 
volume of poems has found, that this seer is far readier 
to admit than Lloyd-George or Arthur Balfour are, 
that — 

"war is brought about not by the last decisions and the 
dispatch of the ultimatum, but by those innumerable, im- 
perceptible strivings for private advantage which, taken 
in their bulk, place rival nations at last in positions 
which they find mutually intolerable; and for the pre- 
vention of catrastrophe, what we need most is some 
motive strong enough to act through all those interven- 
ing periods of seeming calm, when the course of events 
is deciding whether the crisis is to come or not. If we 
could possess ourselves permanently of the vision of that 
crime in which we are tempted to connive, our egotism 
might be checked and our more generous motives forti- 
fied." 



The diplomatic and consular service of the United 
States seems to be amply provided with military 
advisers. In the catalogue of its service, published by 
"the Department of State and corrected to September 1, 
1920, we discover that there are not less than 111 mili- 
tary officers assigned to our diplomatic service abroad. 
We have eight of these naval and military attaches in 
China, eleven in France, ten in Great Britain, five in 
Rome, nine at Tokio, six at Hungary, and so on. The 
only countries to which we have not accredited these 
military persons seems to be Costa Rica, Hayti, Luxem- 
burg, Montenegro, and Morocco. One wonders why so 
many military and naval advisers are necessary to the 
conduct of our diplomatic service, and one might also 
inquire, further, if such minded men can be expected to 
promote most hopefully those policies best calculated to 
insure that friendship which diplomacy must establish 
if a rational peace is to be expected. Military men are 
for military purposes. 



LAW FOR AN UNRULY WORLD* 

By HON. ELIHU ROOT 

There is an entirely new program to be laid out. The 
first thing is the saving of the economic data in all these 
countries, the rescue from destruction of the original 
documents, the original sources of history; so that in 
the future the history of this war may not be a mere 
matter of martial music and glorious achievements, but 
may be a true picture of what this war was and what it 
has cost, something which never before has been done 
for the people of the world, by rescuing the materials of 
history at the time. 

In the field of international law, a great opportunity 
and a great task are before us. The so-called Covenant 
of the League of Nations mentioned international law 
in its preamble and cut it out in the text. There ap- 
peared to be throughout the world a general impression 
that international law had failed and that, because the 
world had proved to be unruly, law was not necessary. 
I need not argue that that was a mistaken opinion ; that 
when the world proves to be unruly law becomes more 
necessary. The true remedy is the more perfect estab- 
lishment and enforcement of law. 

The only recognition in the Covenant of the impor- 
tance of any law, or the establishment or the enforce- 
ment of law, was by inference from the provision that 
the Council of the League of Nations should prepare 
and submit a plan for a permanent court of international 
justice for submission to the members of the League. 
Under that provision the Council of the League invited 
a number of gentlemen from different countries to act 
as a commission or committee for the purpose of pre- 
paring that plan for them ; and they were good enough 
to ask me to be a member of that committee. . . . 
The meeting of the committee was at The Hague. In 
fact, the original idea was that the meeting should be 
in London; but, after the committee was named and 
acceptances had been received, the Government of Hol- 
land sent an invitation to the committee to meet at The 
Hague, and that invitation was accepted. We had as 
representatives very well-known men who are interested 
in international law, who suffer, however, under the 
portentous appellation of international jurists. Nobody 
represented any country. The invitation was quite per- 
sonal. It was a committee of experts, each one responsi- 
ble only to himself. 

The Plan for a World Court 

We spent some six weeks in continuous labor, and 
finally we thrashed out and unanimously agreed upon a 
plan for a court. There were three difficult subjects 
before the committee. The first was the one on which 
the project for a court was wrecked at The Second Hague 
Peace Conference in 1907, and that was the way to con- 
stitute a court in the matter of the selection of judges. 

There appeared in 1907 two quite distinct factions, 
one composed of the small powers, the other of the 
principal powers. The small powers, each jealous of its 
sovereignty, of its equal sovereign rights, demanded an 

* From address of Mr. Root as president of the Board of 
Trustees of the Carnegie Foundation for International 
Peace, December 7, 1920. 
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equal voice in all things with all other powers, which if 
granted would require that, in the selection of the judges 
of an international court, each country should have an 
equal vote, and that Honduras and Nicaragua and 
Guatemala, Salvador, and Costa Rica would have as 
great weight in the selection of the court as all the great 
powers. The great powers were quite unwilling to per- 
mit these little States, which have practically no busi- 
ness before the court, to have the same weight as them- 
selves in selecting the judges. And there they broke. 

Another question was that of jurisdiction; and the 
third, the question of the representation of States in 
the court — that is, whether the court should have any 
member from a country which is a litigant. 

The American Model 

The first question was solved practically by following 
the example of the United States in the Federal Con- 
vention of 1787. It was pointed out to these gentlemen 
at The Hague that practically the same question had 
been met and solved in that convention; that we had 
here the small States, each jealous of its State sover- 
eignty and of its equality, and the great States, which 
were unwilling to allow as much voice to the small and 
weak States as they themselves had ; and that the differ- 
ence was solved by the creation of two separate legis- 
lative' bodies, in one of which, the Senate, the States are 
equal in their representation, in the other of which, the 
House, the membership depends upon population. So 
that, for example, Nevada has the same vote in the 
Senate as the State of New York, while in the House 
New York has 43 times the representation of Nevada. 
And when the men from the small powers were once con- 
vinced that this was not a question of sovereignty, that 
it was a question of the sane adaptation of means to an 
end, and that the rights of sovereignty were satisfied 
by the exercise of the power to consent or refuse to 
consent, then the way became easy, and the provision 
was agreed upon that the judges of the court were to be 
appointed by the separate, independent and concurrent 
votes of two bodies, the Assembly of the League of 
Nations, in which the small powers are predominant by 
reason of their great numbers, and the Council, in which 
the large powers are predominant. 

That is the main feature of the solution of that ques- 
tion. The scheme applies, League or no League, because 
it is a perfectly simple thing to create two such bodies 
when you once have the road blazed. You have only to 
provide for a meeting or a vote by all of the States, and 
another vote by the large States, and each one has the 
power to put a veto upon any unfair conduct by the 
other. 

It was objected that perhaps the States might never 
agree, and that was solved by carrying over another 
American institution — that is, the conference com- 
mittee — which does not appear to exist anywhere except 
in the United States. The provision was made that, if, 
after a certain number of votes, the two bodies electing 
judges do not agree, a conference committee of three 
from each body should be appointed and that they should 
thrash it out. The election in the first instance is to be 
from a list made up by the members of the old Perma- 
nent Court of Arbitration at The Hague. A given time 



before the election, the members of the Permanent Court 
of Arbitration at The Hague in each country are to 
agree upon and send to the Secretary General of the 
League the names of those whom they regard as fit for 
judges, and presumably they have ascertained their 
willingness to serve. From the names coming from all 
the countries, say one hundred names, these two bodies 
make the election. If they fail to agree, then they ap- 
point the conference committee, and the conference com- 
mittee has authority to go anywhere outside the list if 
necessary and find somebody who will break the deadlock 
and whom they can report unanimously. 

As to the question of jurisdiction, we recommended, 
first, general jurisdiction upon all questions submitted, 
and, next, an obligatory jurisdiction upon strict ques- 
tions of law, the interpretation of a treaty, questions of 
international law, and certain questions arising upon 
the application of a decision upon the law. As to those 
questions, the acceptance of the court would constitute an 
agreement to obligatory arbitration between the accept- 
ing nations. We never felt very confident that the world 
had come to the point where it was ready to accept 
obligatory arbitration. There were some indications, 
even while we were at work, to throw great doubt upon 
that. But we felt in the committee that we ought to 
recommend what we thought ought to be adopted, and 
we did so. 

The League Council's Veto 

The Council of the League has stricken out the obli- 
gatory arbitration provision, so that the arbitration or 
the submission to the court must be voluntary. I regret 
it. Nevertheless, it is not so very serious. In the first 
place, the plan is there and the world is going to come 
to it some time. You cannot wipe out the fact that it is 
there. It has been agreed to by fairly competent repre- 
sentatives of ten different nations, great and small, 
coming from all over the world, and nothing can ever 
wipe it out; and, if the nations are not ready to come 
to it now, they will hereafter, if it is right. 

Another thing to be said about it is this : that striking 
out the obligatory provision merely leaves us to general 
treaties of arbitration among ourselves, and all the na- 
tions that want to create that obligatory arbitration can 
make treaties just as they did after the Conference of 
1907; that is to say, after that conference, which adopted 
no convention for obligatory arbitration, we went to 
work and made treaties which created a general obliga- 
tion for arbitration between different nations. The United 
States made between twenty and thirty of those treaties, 
and there were over two hundred of them made criss- 
cross all over the world. So that, so far as those nations 
were concerned, there was a system of obligatory arbitra- 
tion under these general arbitration treaties. All that 
is necessary to re-create that system now is for the 
nations to make these general arbitration treaties appli- 
cable to this court, which would be the natural course 
to follow, leaving out those countries which, for one 
reason or another, do not want to go in. And you never 
can find a time in the world when there would not be 
some ideas of that kind in the back of somebody's head 
which would prevent general agreement on obligatory 
arbitration. So, perhaps, the thing is going on in the 
best way possible. 
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Another question was about representation on the 
court, which is to have eleven judges and four alternate 
or substitute judges to take the places of the regular 
judges when they cannot sit. Although the general idea 
was that there should be fifteen judges, it was made only 
eleven in order to leave four judges to take care of States 
not now members of the League and others not yet fully 
recognized. 

Now, every one of those judges wili be a citizen of 
some country, and the question necessarily arose, when 
any country goes before the court and there is a judge 
of that'country sitting in the court, what is to happen? 
Is he to retire? A municipal lawyer would say, yes; 
that is the correct thing; the judge would probably be 
biased in favor of his own country and he should get 
out. That was the first impression, I think, of the ma- 
jority of the committee. But we came to the conclusion 
before we got through, very clearly, that there is a 
difference between an international court and a national 
court in this, that the great difficulty between nations is 
a lack of mutual understanding, and that the different 
preconceptions, the background of ideas that never get 
discussed by counsel in court, are so different that, in 
order to have an understanding by the court, there should 
be somebody in the court who is familiar with the cus- 
toms, the traditions, the habits of thought and action 
and the meaning of the case in the country that is before 
the court. And therefore, instead of forcing the judge 
of a country that comes in as a litigant to retire from 
the bench, we let him stay; if the other country has a 
judge on the bench, we let them both stay, and if the 
other country has not a judge on the bench, we let it 
put one there. With a court of eleven, these two plainly 
cannot swing the court. All they can do is to inform the 
court. So we settled it in that way. 

World Conferences Needed 

We also recommended to the Council the calling of a 
general conference of all the world for the purpose of 
examining and restating the law of nations, first, with 
regard to the rules of international law in those fields 
that have been affected by the war, to declare what, law 
remains in those fields ; second, to declare what new rules 
of law ought to be adopted as a consequence of the war 
and the acts which accompanied it; thirdly, to renew 
the attempt to secure an agreement upon those old ques- 
tions which the nations have been in dispute about for 
so many generations; and, lastly, to recommend and 
attempt to secure an agreement which will extend the 
rules of law into fields that it never yet has covered. 

The whole law of the sea in time of war is broken up, 
and it is high time that we should know what it is. The 
whole subject of navigation of the air is totally unregu- 
lated by international law. It is high time that we 
began to form rules for it. The first thing we know we 
will begin to get into fights about it, if we do not have 
rules to regulate it. 

That recommendation was adopted unanimously and 
sent to the Council. 

We also recommended that consideration be given to 
the establishment of a court for trying offenses against 
the law of nations ; that is to say, some provision so that 



there never will exist the situation created at the close of 
the war, when there were a lot of people who wanted to 
try the Kaiser and a lot of his people without any law 
for it, having first abandoned the position where they 
had some law, and proposed to try them on general 
moral grounds. 

The committee unanimously expressed a hope that the 
Academy of International Law at The Hague, which 
was established by us a year before the war, should be 
reopened and proceed pari passu with the court and the 
conferences. . . . 

The League of Nations 

There is a certain sense of inadequacy in everything 
that is being done toward not merely the preservation 
but the promotion of peace in the world, a certain sense 
of inadequacy in the forces that are being brought to 
bear and the things that are being done to meet the dis- 
turbances, to meet the forces that threaten to destroy 
peace in all the rest of the world. 

There is a great deal of discussion about the League 
of Nations. Whether it is dead or alive, whether it is 
doing its work or not, the fact is that the League of 
Nations has not yet been in a position where it ought 
to begin. The process of creating a peaceful world never 
has been accomplished. The League is like a man who 
has hired a farm, agreeing to pay rental in kind from 
the products of the farm. He is called to pay the rental 
and he has not been put in possession of the farm. The 
League of Nations is an organization to preserve peace 
in a world of peace. 

There are moving out before us these tremendous 
forces. Dissatisfied and revengeful Germany, Russia 
going back to barbarism, and Turkey and the remains of 
former Austria are sinking into such depths of suffering 
and poverty and economic disorganization that the worst 
consequences of disorder may be anticipated. Turkey 
is in a condition where its nominal government is help- 
less, and the real force of the people rests with a practi- 
cally rebellious leadership. 

The League of Nations is an organization of a mi- 
nority, and a small minority, against the vast majority — 
a civilized minority in alliance against a vast semi- 
civilized, almost barbarous majority, threatening to over- 
whelm it. An estimate some little time ago led to figures 
which, as I recall them, indicated that there are now in 
alliance in western Europe about 130,000,000 of people 
against the semi-barbarous forces of over 280,000,000. 
All our peace efforts make no dent whatever on the 
consciences of that 280,000,000. And it is a serious 
question as to what can be done that differs from crying, 
"Peace, peace," when there is no peace. 

We are impressed by the inadequacy of everything 
that is being attempted, the League of Nations, Supreme 
Council, peace organizations — the inadequacy of it all 
is the great fact that we have to deal with; and, if any 
of you can think of anything, why for God's sake let's 
have it. We are beating around on the mere surface of 
things, and by "we" I do not mean this organization ; I 
mean governments. What has been done hitherto is a 
mere attempt to bind the giant with silk ribbons. 



